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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 28th day of My, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12496
V.

MO SES MONTANEZ,

Respondent .

N N N N N N N N N N N N N N

ORDER DI SM SSI NG APPEAL

The Adm nistrator has noved to dism ss the notice of appeal
in this proceedi ng because, anong other alleged deficiencies, it
was not, as required by Section 821.48 of the Board's Rul es of
Practice (49 CFR Part 821),' perfected by the respondent by the

'8821.48 Briefs and oral argunent.

(a) Appeal briefs. Each appeal nmust be
perfected wthin 50 days after service of an
oral initial decision has been rendered, or
30 days after service of a witten initial
decision, by filing wwth the Board and
serving on the other party a brief in support
of the appeal. Appeals may be di sm ssed by
the Board on its own initiative or on notion
of the other party, in cases where a party
who has filed a notice of appeal fails to
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filing of an appeal brief within 50 days after the |aw judge
rendered an oral decision in the matter on January 13, 1993.2 W
will grant the notion, to which respondent has submtted a
response in opposition.

Respondent did not appear at his hearing on January 13,
1993, because he is currently incarcerated on a federal drug
conviction. Although he sought to have his hearing postponed
until such tine as he could be present, the |aw judge was not
aware of respondent's desire to continue the matter until counsel
for the Adm nistrator, at the hearing, showed hima copy of a
January 4, 1993 letter fromthe respondent requesting a
conti nuance to February, 1994, when he was schedul ed to be
rel eased fromprison. The |aw judge allowed the Adm nistrator to
put on his evidence in support of the revocation order, and,
| ater, he indicated on the record that he would have the Board's
O fice of Adm nistrative Law Judges i nmmedi ately advi se respondent
as to his appeal rights.?

(..continued)
perfect his appeal by filing a tinmely brief.

°The | aw judge affirmed an order of the Admi nistrator
revoking "any and all pilot certificates held" by respondent,
i ncluding comrercial pilot certificate No. 580789230, pursuant
to section 61.15 of the Federal Aviation Regulations, 14 CFR Part
61, which authorizes the suspension or revocation of the
certificates held by an individual who has been convicted in a
state or federal court of certain drug offenses.

®Not wi t hst andi ng various argunents contained in the notion
to dismss, we find it unnecessary to determ ne whether the | aw
judge's efforts were sufficient, or even intended, to extend
respondent's tinme to file a notice of appeal, or whether they
were adequate to authorize his office to extend respondent’'s tine
to file an appeal. Respondent's failure to file a tinely appeal
brief noots, we think, those issues.

We woul d point out, nevertheless, that we disagree with the
Adm ni strator's suggestion that any grant of an extension to file
the notice woul d have been contrary to policy. The requirenent
that parties to our proceedi ngs show good cause in order to have
certain | ate subm ssions accepted out of tinme, consistent with
our holding in Adm nistrator v. Hooper, NISB Order EA-2781
(1988), does not Timt our discretion, sua sponte, to extend a
filing deadline where doing so may be necessary to avoid a deni al
of due process.

In this regard, we note that unlike the respondents in
Adm nistrator v. Brown, 5 NISB 526 (1985), or Admi nistrator v.
Fl ei scher, NISB Order EA-3196 (1990), who either chose not to
appear at a schedul ed hearing or to ignore the denial of a
request ed post ponenent of one, respondent was not free to attend
the hearing, and he does not appear to have appreciated the
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On February 4, 1993, respondent received fromour |aw judges

office a transcript of the January 13th hearing, including the
| aw judge's oral initial decision, along wth correspondence,
dated February 1, 1993, explaining that his January 4 letter did
not reach the | aw judge before the hearing was convened and
containing informati on on how he coul d appeal fromthe | aw
judge's adverse decision in the case. Wile the respondent filed
a notice of appeal of the decision contained in the transcript
within 10 days (i.e., on February 8), he did not subsequently
file an appeal brief within 50 days of February 1, that is, by
March 26, 1993, as the correspondence explicitly advised to do.*

Respondent' s response to the notion to dism ss provides no
expl anation for that procedural default.

(..continued)

possibility that the hearing could be held without himin
attendance. Indeed, it appears that absent action by the | aw
judge, this pro se respondent |ikely would not have known that
his request for a continuance had not been all owed before the 10
day period for appealing fromthe | aw judge's deci sion on the
merits of his appeal had run, and it does not appear that he
shoul d have had reason to suspect that that request would or
shoul d not be honored. It is therefore far fromclear that
respondent shoul d have known that a decision mght have been
entered at a hearing he had tried, wth good reason, he believed,
t o post pone.

Mor eover, whil e appeal advice could, and should, we think,
have been relayed to himsooner, respondent is not fairly
chargeable with the | aw judges office's two-week delay in
advising him inter alia, that the hearing had taken pl ace
W t hout him

‘Respondent did not file an appeal brief until April 9,
1993.



Absent a showi ng of good cause that would provide a basis
for excusing the respondent's failure to file a tinely appeal
brief, his appeal nust be dism ssed. See Adm nistrator v.
Hooper, supra.

ACCORDI NAY, IT IS ORDERED THAT:
1. The Admnistrator's notion to dismss is granted, and

2. The respondent's appeal is dism ssed.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
or der.



